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(B)
Arising out of Order-In-Original No. PLN-AC-STX-19/2022-23 dated 21.04.2022 passed bY

the Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate

M/s Vanihara Construction (Prop. Nikita

Rakeshkumar Joshi), 22/2, Shiv Mahal Society, Part-

7, Opp. Bihari Baug, Abu Highway, Palanpur,

Gujarat

q €jq+dT ©rqrq3jtr yar /

Name and Address of the

Appellant

(q)

qI{ qM SIr 3Htv-qTkqr & qtkftqr nvq 6t€r i M qt @ mtv iT vfl mTWIR ## gnR VR wen1

wf&qaa# arM vvqrtqawr©rRqqvrgaqt©q$Te, ewTf%R+ mtv +fRTa8mmj1

Any person aggrieved by this - Order-in-Appeal may file an appeal or revision
application1 as the one may be against such order, to the appropriate authoritY in the
following way.0
TRa VT€K qm !q{twr HriFr:-
Revision application to Government of India:

(1) +MRqRqQr© gfBnqq, 1994 #tTRr WTa;fRqTT:{TqqMFhn\+!®8Tn=it
w-gnu + x%Tr qTqR ii dtnter !#Mr aIT+qX ?##tv tdM, wn:a ©mir, Rv +iT?n, mxn RVFt>
qI,R+Br,r, .nOT#1 ,inT, $TqqFt, q{jtaft, rloo01 =jt=jtqFftqTfR :-

A revision application lies to the Under SecretarY, to the Govt. of Indlal Revlslon
Application Unit Ministry of Finance, Department of Revenue? 4th Floorl Jeevan Deep
Building1 Parliament Street1 New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed bY first proviso to sub-section (1) of Section-

35 ibid

(q) vfl nq #t§Tf+ + vm++qz edt ©M1 ©Tt t fM WaiTt qT wrqT@T++VTM
vwVFin tq# wrnrn+vr©aqTt§vVFf +,qTfMqwrrnw W©H+qT%qB mmlWTtq
qr Bnfl uugl'll tIBt qm#tvfMThTtrm rf TTl

In case

'ehouse or
'ocesslng

'ehouse

of any loss of goods where the loss occur in transit from a factory to a
to another factory or from one warehouse to another during the course

of the goods in a warehouse or in storage whether in a factorY or in a

1



tv) VNd%VT§l MIRa? VT qtqr + waRd Tm nmng # ftfWr qaBiRt Wq{7TV qt

at qjtq4Rh#qTq+qa'wa# 4T§r Manyu 7tw+Wt7ei
In case of rebate of duty of excise on goods exported to any countrY or territorY

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qJ+–h©ry,TrRr %uRqTvnFhvTF Mn YW#)M+aRTqTwnvTV 81

In case of goods exported outside India export to Nepal or Bhutanl without
payment of duty.

(q) gM ,nnqq#ysqldq W hm hfBq qt RfI bfbqw =By{take+qTtqr =aTV

wrtT FdR,iq % !dTM qT33,t wBa h€raqTltd avm vt Trqr€+f%vwf&fhrq (+ 2) 1998
urn l09 ErafRld fIn{ qT{Ol

Credit of any duty allowed to be utilized towards payment of excise dutY on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) in WiTTY Qj,–h (MT) MFnqTn, 2001 qi MrT 9 % +mfTfRftRg WTf'TrIg-8 if Rt
vRff +, tR,r 3njqr % xn BITter 9R,r Mtbh & ,ht mtr % Tft,rnId-mtV IT{ gMtv mtv =Ft qt-d
vRit %, iTT,r 3Rd 3Kqqq' R,IT gmT qT%qI aa% trTq ©T7T ! qr l@r qfhi # #mtv wra 35-1 t
n,tR,©#VTTTT +HIT # TFT awK-6TrTm =&Tft qt Wt RTf+{'

a

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule1 9 of Centrd Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall 'be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challu1 evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R%mqTq©t % vrq qT}+@7mquqvr@@TtTraaqq Rta @it200/-=ftv W =Ft

qT,T,BIRd$nPhqvqTr©&@rH8t it rooo/-#t=$tvT;TTTT=Ft qT"I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. a
thu gw, qF#r@nqq gIg–HT++n%twfMRrwrTf&qwr +vfl wfM:-
Appe€a to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i-db g?qrqq qJ-ajl gif#fhFI, 1944 =R mtr 35-a/35-q + +mtv:-
Under Section 35B/ 358) of CEA, 1944 an appeal lies to :-

(2) a,bmfad qR4b< + or?TU BiTTTI + mrm =Ft wHy, sHtml iT Wi+ if dtm W, QRfh

wnqq Qj*–FR{ +gmT 3HtTfhr awnfgPrpr (fttib) =Ft qf&w? &#hr+tfbm, ww q 2'"i mTr,

dEqTdt Tjm, WTtn, f?trutTnn, g€qqHnx-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r'dfloor, Bahumali Bhawan, As nwa, Girdhar Nagar, Ahmedabad:

380004. In case of appeals other than as mentioned above para.

appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
under Rule 6 of Central Excise(Appeal) RuIQS, 2001 and shall be

against (one which at least should be accompanied bY a fee of

and Rs. 10,000/- where amount of duty / penalty / demand /
5 Lac.'1 5 .Lac to 50 Lac and above 50 Lac respectively in the form of

draft in favour of Asstt. Registar of a branch of any nominate public
2

5,000/



secto, bcu,k of th, pla,e ,„he,e the benJi’gPU; iominate public sector bank of the

place where the bench of the Tribunal is situated.

(3) vfl RV BiTter + q{ Id qTtqft vr WITtqr IhT e at v&iT W gjqw QT fRl< #tv qr W ©l®

br & R@TvnrqTfju Twa,v iT BIt ET #tf+fR©Tq€t6Rf tqvtbfQRqqTRqRwnTh1
RrTqTfbhwr 4D,q3dteqr#Trdhrvt©n$tvqqTqqVfii=IT vnr el

In case of the order covers a number of order-in-Originall fee for each O.I.O'
should be paid in the aforesaid manner notwithstanding the fact that the one appeal

to the Appellant Tribunal or the one application to the Central Govt. As the case maY

be, is filled to avoid scriptoria work if excising Rs. 1 lac*s fee of Rs. 100/- for each'

(4) arnTwr gT–r gf#fhHI 1970 qqr tRftftv =Ft glqqt -1 % ;imitt f+utft7 f#1: WW aU
&iT+OT ,IT lgwt© qqT®qft IWm VTfhmft + new t & tr&F =Fr in vfhn v 6.50 qt qr qnTwr
qrg–Ffbmwn6tvTqTfitT 1

One copy of application or o.I.o. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended'

0 (,) Ha,Mf#,„Md#n+Wf Tt+qr&nF#=RaT'&tTmw'fVaf+-nvrme-t=fk
gt–h, Ifr+r avnq CTrl IT.i+v8rt wftdhamTf@rvr (qKfRf#) fhrql 1982 +fRfb el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rulesl 1982'

(6) MT q-,-h, &rgb @qrqq Tg–6u++XWn nfldh aInfbrat (fRtiz:) q%Yft nfl?it % WM
+ +aqqi 41 (D„„and) v+ + (Penalty) =m 10% if WtT qin ©fhmf tl mf#1 wfMt?FI if wn

10 & TEn. e1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
+d}zr WiTT QJrF gIT +Kph( # #©fT1 WTfhT EMT qMfER ThT (Duty Demanded) I

( 1) & (s,,ti,n) 1 ID %a§vfR8fft7rTfic

(2) MIT Tma ma hftz=8ttTfin;
(3) #,8, hf%{hMt %fhrq 6 %WTb{afPrl

.§!+VT,'dRTwnv’qq§+ I+vTr=nWq:{w#tH' -fb--=++fN if "f @"fM
TIU el

a For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited> provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It maY be noted that th?
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
i2A) and 35 F of the Central Excise At.'t1 19441 Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(iii) amoynt payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) gIf Baker h vfl 3nftv y ltD+ tuI # vq©qdqMgqn qM qT wr WnBa 8th qh MTR
Tg–rh 10% 'wTTqtdkqdhwfp;f+nftT8Br@€%10%:WVT=RvTMai1

111 view of above, an appeal against this ordeF shall lie before the Tribunal on
ty demanded where duty or duty and penaltY are in ciispute2
alone is in dispute.”

3
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F No. GAPPL/COM/STP/1094/2022

-QT L ORPqR-IN-APPEAk

The present appeal has been filed by M/s. Vanihara C'onstruction, 6

Bh„gy.d,y S„,,.i,ty9 M„„„„„„ R„d, P,lanpur, Banaskantha, GUjarat2 [alternate

address _ 22/2 Shiv Mahal Society9 Part_7> Abu Highway, C)PP. Bihari Bag,

Palanpur9 Banaskantha1 Gujarat] (h„einaR'r ”f”Ted to as the appellant) against

Ord; in Original No. PLN-AC-STX-19/2022-23 dated 21'04'2022 [hereinaRer

referred to as “impugned order”] passed bY the Assistant Commissioner’ CGST’

Division : Palanpur, Commissionqrate : Gandhinagar [hereinaaer referred to as

“adjudicating a&£f/zor a7”] .

2. Briefly stated9 the facts of the case are that the appellant were holdmg

Service Tax Registration No. AHAPJ4758PSDOOI for providing taxable servlces'

As per the infollnation received from the Income Tax department, dlscrepancles

were observed in the total income declared in Income Tax Returns/26 AS and

Sel.vibe Tax returns of the appellant for the period F.Y. 2014-15. In order to veriB

the said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the period F.Y. 2014-15> a letter was

issued to them vide email dated 19.06.2020. The appellants failed to file anY repIY

to the query. It was also observed by the Service Tax authorities that the appellants

had not declared actual taxable value in their Service Tax Returns for the relevant

period. It was also observed that the nature of service provided by the appellant

were covered under the definition of 'Service’ as per Section 65 B(44) of the

Finance Act, 1994 (FA,1994), and their services were not covered under the

'Negative List' as per Section 66D of the FA, 1994. Further, their services were not

exempted vide the Mega Exemption Noti8cation No.25/2012-S.T dated

20.06.2012 (as amended), hence, the services provided by the appellant during the

relevant period were considered taxable.

a

a

3 . In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the F.Y.-2014-15 was determined on the basis of

value of difference between 'Sales of Services under Sales/Gross Receipts hom

Services (Value from ITR)’ or 'Total amount paid/credited under Section 194C,

194J of the Income Tax Act9 1962’ as provided by the Income Tax

and the 'Taxable Value’ shown in the ST-3 returns for the relevant

details below :

Page 4 of 9



5

Table

F No. GAPPL/COM/STP/1094/2022

Details FY
(Amount in Rs.)

T&mMi1SaidmieITF;Iii;iT;BRIT;ttaxa
194H, 194J OR194C, 1/ credited cre' under

Receiots from ServicesSales/Gt
1%maTe-aeclared in

mRiTsr.no. 1-2:
;iRa mlbrt paid}Xervi'

+ 2% E.(,'ess+1% H.E.Cess'12% B:

20,028 1

0
20,028 /

3. The appellant was issued a Show Cause Notice vide F'No' IV/16-
ll/TPI/Pl/BaU..h_3B/2018_19/Gr.V/3272 dated 25.06.2020 wherein it was proposed

> Demand and recover seivi,..e tax amounting to Rs.2,475/- under the proviso

to Section 73 (1) of the Finance AdI 1994 alongwith Interest under Section

75 of the Finance Act,1994 ;

> lmpose penalty under Section 77(2)1 77C and 78 of the Finance Act’ 1994;

10

a

4 The said show Cause Notice was adjudicated vide the impugned orde1

wherein :

> the demand for Rs. 29475/- was confirmed under Section 73(1) of the

Finance Act 1994 and as the said amount have been paid, the same was

appropriated.

> Interest was imposed. to be {ecoyered under. section 75 of the Finance

Act, 1994.

> Penalt,r, ' amounting to Rs.2)475/_ was imposed under. Section. 78 of the

Finance Act, 1994;

> Penalty of Rs.10,000/- was imposed under Section 77 (2) of the Finance Act'

1994 ;

> Penaky of Rs.109000/_ was imposed under the provisions of Section 77 C of

the Finance Act, 1994.

> Option was given for reduced penalty vide clause (ii) of the second proVISO

to Section 78(1) of the Finance Act, 1994.

O

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

> They had carried out 'Garden Work’ at onIY 'Parks and Garden’

Gandhinagar and aRer the year – 2016 theY have stopped providing the saIda$
Page 5 of 9



F No. GAPPL/COM/STP/1094/2022

6

services. As their house was closed after 2017, hence the letters issued to

them may not have been received on time. Also they have not hifed anY

lawyer dr tax professional for the Service Tax work'

> They have paid an amount of Rs. 2)475/- towards Semi-ce Tax for the

F.Y.2014-15 on 10.07.2020.

> They hav, paid an ,mount of Rs.29700/- towards Interest after the impugned

order.

> Th,y h,,g ,1„, p,id ,. ,m..ht ,fR,.620/- on 16.05.2022 (as 25% af the

penaky amount of Rs. 2l475/- imposed under Section 78 of the Finance

At..tl 1994) within 30 days of receipt of the impugned order
a

> Akhough they have paid the demand of Service Tax alongwith interest and

availed the facility of reduced penaltY in terms of second proviso to clause

(ii) of Se,..tion 78 (1) of the Finance Act,1994, they have contested the

imposition of penalty of Rs.20,000/- as imposed under Section - 77 (2) and

77c’ of the Finance Act, 1994.

6 h is observed that the a$pellant is contesting the imposition of penaltY

amount of Rs. 109000/_ each imposed under Section 77 (2) and Section 77 C of the

Finance At.11 1994 respectively. Upon scrutiny of the appeal papers filed bY the

appellant on 17.05.2022, it was noticed that they had made all the paYments in
Folm GST_PMI'_069 i.e neither they paid vide DRC-03 or vide Challan specified

as per Boards Instruction dated 28.10.2022. TheY had not sutxnitted anY evldence

towards payment of pre_deposit in terms of Section 35F of the Central Excise Act

1944. The relevant Section for filing appeal stipulates that :

KSE(.-TION 35F: Deposit Of certain percentage of duty demanded or penaltY

imposed before Bang appeal. – The Tribunal or the Commissioner (AppeatS)i as the

case may be, shaH not entertain any appeal .-

a

As they are contesting the amount

were required to deposit an amoun1

confirmed against them

of penalty imposed upon them, therefore, they

equivalent to @7.5% of the amount of interest

(-BIC had consequent tc

ar No. 1070/3/2019-CX

the rollout of the Integrated CBIC-GST Portal,

.dated 24.06.2019, directed that from lst July)

Page 6 of 9
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b F No. GAPPL/COM/STP/1094/2022

2019 onwards, a new revised procedure has to be followed bY the taxpaYers fOI

making arrears of Central Excise & Service Tax paymdnts through portal “CBIC

(ic'EGATE) E_payment”. Subsequently, the C'BIC issued Instruction dated

28.10.2022 from F.No.(.--"BIC_240137/14/2022-Service Tax Section-CBEC wherein

it was instructed that the payments made through DRC-03 under CGST regime is

not a valid mode of payment for making pre-deposits under Section 35F of the

CEA 1944 and Section 83 of the Finance Act, 1994.

9. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not

be enteH,ained unless the appellant deposits 7.5% of the duty in case where dutY

and penalty are in dispute or 7.5% of penalty where such penalty is in dispute.

Relevant legal provisions are reproduced below:-

“SECTiON 35F: Deposit of certain percentage of duty demanded

or penalty imposed before filing appeal. – The Tribunal or the
Commissioner (Appeals), as the case may be, shall not entertain

any appeal –

0

(i) unddr sub_section (1) of section 35, unless the appellant has
deposited seven and a half per cent. of the dutY, in case where dutY
or duty and penalty are in dispute, or penalty, where such penaltY is
in dispute9 in pursuance of a decision or an order passed by an
officer of Central Excise lower in rank than the [Principal
Commissioner of Central Excise or Commissioner of Central

Excise] ;”

10. The appellant was, theref6re, called upon vide letter F.No.
GAPPL/COM/STP/1094/2022-.APPEAL dated 24.11.2022 to make the pre-deposit

in terms of Board’s Circular No:1070/3/2019-CX dated 24.06.2019 read with

C'BIC Instruction dated 28.10.2022 and submit the document evidencing paYment

within 10 days of the receipt of this letter. They were also infonned that failure to

submit proof of pre-deposit would result in dismissal of the appeal for non-

compliance in terms of Section 35F of the Central Excise Act, 1944.

a

11. However2 no communication was received from the appellant, nor did theY

submit evidence of pre-deposit in terms of Board’s Circular No.1070/3/2019-CX
dated 24.06.2019. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular No. 1070/3/2019-

CX dated 24.06.2019, they have failed to furnish proof of revised paYment of pre-

of 7.5% of the duty made in telrns of C'BIC Instruction dated 28.10.2022

from F.No.C'BI(.--_240137/14/2022-Service Tax Section – CBEC.
}

Page 7 oF9
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F No. GAPPL/COM/STP/1094/2022

12. 1 find it relevaiK to mention that the Instruction dated 28.10.2022 was issued

by th, CBIC .,Hl„q„e.t to the directions of the Hon’ble B')mbaY High Cot111 in
the case of Sode,xo India. Sen,ices pvt. Ltd. vs. uc)i and Ors. in Writ Petition No

6220 of 20229 which is reproduced bdlow :

!]::i=: T;;; TI;}; ;!!?sP::i: iTX::IiI :l!::::IliT::(ifa t ie H

beat escalated by Mr.Lat over eight months ago.’'

13. In toms of eBI(.->s I„StI„1,,.tion d,ted 28.10.2022, 1 find that the payment

made ,ride Form PMT_06 cannot be considered as valid payment of pre-deposit' in

terms of Set'tion 35F of the Central Excise Act, 19442 the TribunPI Or

Commissioner (Appeals)9 as the case may be) shall not entertain any appeal unless

the. appellant has deposited 7.5% of the duty, in case where dutY or dutY and

penaky are in dispute. These provisions have been made applicable to appeals

under Section 85 of the Finance Atl2 1994. Henc..ep this authority is bound by the

provisions of the Act and has no powers or jurisdiction to interpret the mandate of

Section 35F in any other manner. As such> 1 hold that for entertaining the appeal’

the appellant is required to deposit !he amounts in terms of Section 35F, which was

not done. I, therefore, dismiss the appeal filed bY the appellant for non-compIIanCe

of the provisions of Section 35F of the Central Excise Act> 1944.

a

0
14. In view of the above9 the appeal filed by the appellant iS dismissed for non-

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as

made applicable to Service Tax vide sub-section (5) of Section 85 of the Fmance

Act, 1994.

doITaqdl<15qOdd0:banbqldldl} I

The appeal filed by the appellant stands disposed of in above terms'

hilesb r.U

Commissioner (Xbpeals)
Date: 30th Janualy, 2023

A-
MFDtl UterO/soqNATn eHAUDUARV

31£fIma>/SUPERINTENDENT
?b-qfin nq Ld aal©q (3rqtH). amnamTa
'"' -PAL GST(APPEALS), AHMEDABAD

Gm ;E
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'ib F No. GAPPL/COM/STP/1094/2022

BY RPAD / SPEED POST

To
M/s Vanihara Constnrction,
6 - Bhagyoday Society,
Mansarovar Road,

Palanpur,
Banaskantha, Gujarat

22/22 Shiv Mahal Society, Pal1-7,

Abu Highway,
opp.-Bihari Bag, Palanpur,

Banaskantha, Gujarat

Copy to:

1. The Chief Commissioner, Central GST) Ahmedabad Zone.

2.

3.

The Principal Commissioner,' CGST, Commissionerate - Gandhinagar'

The Deputy Cornrnissioner, Central GST Division - Palanpur,
C'ommissionerate : Gandhinagar.

a 4. The Assistant Commissioner (System), CGST, Appeals9 Ahmedabad. (f01

uploading the OIA)

\XJuard File.
6. P.A. File. 271 Ha

6
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